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determining compliance with an appli-
cable standard, the arithmetic means
of results of the three runs shall apply.
In the event that a sample is acciden-
tally lost or conditions occur in which
one of the three runs must be discon-
tinued because of forced shutdown, fail-
ure of an irreplaceable portion of the
sample train, extreme meteorological
conditions, or other circumstances, be-
yond the owner or operator’s control,
compliance may, upon the Administra-
tor’s approval, be determined using the
arithmetic mean of the results of the
two other runs.

[36 FR 24877, Dec. 23, 1971, as amended at 39
FR 9314, Mar. 8, 1974; 42 FR 57126, Nov. 1, 1977;
44 FR 33612, June 11, 1979; 54 FR 6662, Feb. 14,
1989; 54 FR 21344, May 17, 1989; 64 FR 7463,
Feb. 12, 1999]

§ 60.9 Availability of information.

The availability to the public of in-
formation provided to, or otherwise ob-
tained by, the Administrator under
this part shall be governed by part 2 of
this chapter. (Information submitted
voluntarily to the Administrator for
the purposes of §§ 60.5 and 60.6 is gov-
erned by §§ 2.201 through 2.213 of this
chapter and not by § 2.301 of this chap-
ter.)

§ 60.10 State authority.

The provisions of this part shall not
be construed in any manner to preclude
any State or political subdivision
thereof from:

(a) Adopting and enforcing any emis-
sion standard or limitation applicable
to an affected facility, provided that
such emission standard or limitation is
not less stringent than the standard
applicable to such facility.

(b) Requiring the owner or operator
of an affected facility to obtain per-
mits, licenses, or approvals prior to ini-
tiating construction, modification, or
operation of such facility.

§ 60.11 Compliance with standards and
maintenance requirements.

(a) Compliance with standards in this
part, other than opacity standards,
shall be determined in accordance with
performance tests established by § 60.8,
unless otherwise specified in the appli-
cable standard.

(b) Compliance with opacity stand-
ards in this part shall be determined by
conducting observations in accordance
with Reference Method 9 in appendix A
of this part, any alternative method
that is approved by the Administrator,
or as provided in paragraph (e)(5) of
this section. For purposes of deter-
mining initial compliance, the min-
imum total time of observations shall
be 3 hours (30 6-minute averages) for
the performance test or other set of ob-
servations (meaning those fugitive-
type emission sources subject only to
an opacity standard).

(c) The opacity standards set forth in
this part shall apply at all times except
during periods of startup, shutdown,
malfunction, and as otherwise provided
in the applicable standard.

(d) At all times, including periods of
startup, shutdown, and malfunction,
owners and operators shall, to the ex-
tent practicable, maintain and operate
any affected facility including associ-
ated air pollution control equipment in
a manner consistent with good air pol-
lution control practice for minimizing
emissions. Determination of whether
acceptable operating and maintenance
procedures are being used will be based
on information available to the Admin-
istrator which may include, but is not
limited to, monitoring results, opacity
observations, review of operating and
maintenance procedures, and inspec-
tion of the source.

(e)(1) For the purpose of dem-
onstrating initial compliance, opacity
observations shall be conducted con-
currently with the initial performance
test required in § 60.8 unless one of the
following conditions apply. If no per-
formance test under § 60.8 is required,
then opacity observations shall be con-
ducted within 60 days after achieving
the maximum production rate at which
the affected facility will be operated
but no later than 180 days after initial
startup of the facility. If visibility or
other conditions prevent the opacity
observations from being conducted
concurrently with the initial perform-
ance test required under § 60.8, the
source owner or operator shall resched-
ule the opacity observations as soon
after the initial performance test as
possible, but not later than 30 days
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thereafter, and shall advise the Admin-
istrator of the rescheduled date. In
these cases, the 30-day prior notifica-
tion to the Administrator required in
§ 60.7(a)(6) shall be waived. The resched-
uled opacity observations shall be con-
ducted (to the extent possible) under
the same operating conditions that ex-
isted during the initial performance
test conducted under § 60.8. The visible
emissions observer shall determine
whether visibility or other conditions
prevent the opacity observations from
being made concurrently with the ini-
tial performance test in accordance
with procedures contained in Reference
Method 9 of appendix B of this part.
Opacity readings of portions of plumes
which contain condensed, uncombined
water vapor shall not be used for pur-
poses of determing compliance with
opacity standards. The owner or oper-
ator of an affected facility shall make
available, upon request by the Admin-
istrator, such records as may be nec-
essary to determine the conditions
under which the visual observations
were made and shall provide evidence
indicating proof of current visible ob-
server emission certification. Except as
provided in paragraph (e)(5) of this sec-
tion, the results of continuous moni-
toring by transmissometer which indi-
cate that the opacity at the time vis-
ual observations were made was not in
excess of the standard are probative
but not conclusive evidence of the ac-
tual opacity of an emission, provided
that the source shall meet the burden
of proving that the instrument used
meets (at the time of the alleged viola-
tion) Performance Specification 1 in
appendix B of this part, has been prop-
erly maintained and (at the time of the
alleged violation) that the resulting
data have not been altered in any way.

(2) Except as provided in paragraph
(e)(3) of this section, the owner or oper-
ator of an affected facility to which an
opacity standard in this part applies
shall conduct opacity observations in
accordance with paragraph (b) of this
section, shall record the opacity of
emissions, and shall report to the Ad-
ministrator the opacity results along
with the results of the initial perform-
ance test required under § 60.8. The in-
ability of an owner or operator to se-
cure a visible emissions observer shall

not be considered a reason for not con-
ducting the opacity observations con-
current with the initial performance
test.

(3) The owner or operator of an af-
fected facility to which an opacity
standard in this part applies may re-
quest the Administrator to determine
and to record the opacity of emissions
from the affected facility during the
initial performance test and at such
times as may be required. The owner or
operator of the affected facility shall
report the opacity results. Any request
to the Administrator to determine and
to record the opacity of emissions from
an affected facility shall be included in
the notification required in § 60.7(a)(6).
If, for some reason, the Administrator
cannot determine and record the opac-
ity of emissions from the affected facil-
ity during the performance test, then
the provisions of paragraph (e)(1) of
this section shall apply.

(4) An owner or operator of an af-
fected facility using a continuous opac-
ity monitor (transmissometer) shall
record the monitoring data produced
during the initial performance test re-
quired by § 60.8 and shall furnish the
Administrator a written report of the
monitoring results along with Method
9 and § 60.8 performance test results.

(5) An owner or operator of an af-
fected facility subject to an opacity
standard may submit, for compliance
purposes, continuous opacity moni-
toring system (COMS) data results pro-
duced during any performance test re-
quired under § 60.8 in lieu of Method 9
observation data. If an owner or oper-
ator elects to submit COMS data for
compliance with the opacity standard,
he shall notify the Administrator of
that decision, in writing, at least 30
days before any performance test re-
quired under § 60.8 is conducted. Once
the owner or operator of an affected fa-
cility has notified the Administrator to
that effect, the COMS data results will
be used to determine opacity compli-
ance during subsequent tests required
under § 60.8 until the owner or operator
notifies the Administrator, in writing,
to the contrary. For the purpose of de-
termining compliance with the opacity
standard during a performance test re-
quired under § 60.8 using COMS data,
the minimum total time of COMS data
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collection shall be averages of all 6-
minute continuous periods within the
duration of the mass emission perform-
ance test. Results of the COMS opacity
determinations shall be submitted
along with the results of the perform-
ance test required under § 60.8. The
owner or operator of an affected facil-
ity using a COMS for compliance pur-
poses is responsible for demonstrating
that the COMS meets the requirements
specified in § 60.13(c) of this part, that
the COMS has been properly main-
tained and operated, and that the re-
sulting data have not been altered in
any way. If COMS data results are sub-
mitted for compliance with the opacity
standard for a period of time during
which Method 9 data indicates non-
compliance, the Method 9 data will be
used to determine opacity compliance.

(6) Upon receipt from an owner or op-
erator of the written reports of the re-
sults of the performance tests required
by § 60.8, the opacity observation re-
sults and observer certification re-
quired by § 60.11(e)(1), and the COMS re-
sults, if applicable, the Administrator
will make a finding concerning compli-
ance with opacity and other applicable
standards. If COMS data results are
used to comply with an opacity stand-
ard, only those results are required to
be submitted along with the perform-
ance test results required by § 60.8. If
the Administrator finds that an af-
fected facility is in compliance with all
applicable standards for which per-
formance tests are conducted in ac-
cordance with § 60.8 of this part but
during the time such performance tests
are being conducted fails to meet any
applicable opacity standard, he shall
notify the owner or operator and advise
him that he may petition the Adminis-
trator within 10 days of receipt of noti-
fication to make appropriate adjust-
ment to the opacity standard for the
affected facility.

(7) The Administrator will grant such
a petition upon a demonstration by the
owner or operator that the affected fa-
cility and associated air pollution con-
trol equipment was operated and main-
tained in a manner to minimize the
opacity of emissions during the per-
formance tests; that the performance
tests were performed under the condi-
tions established by the Administrator;

and that the affected facility and asso-
ciated air pollution control equipment
were incapable of being adjusted or op-
erated to meet the applicable opacity
standard.

(8) The Administrator will establish
an opacity standard for the affected fa-
cility meeting the above requirements
at a level at which the source will be
able, as indicated by the performance
and opacity tests, to meet the opacity
standard at all times during which the
source is meeting the mass or con-
centration emission standard. The Ad-
ministrator will promulgate the new
opacity standard in the FEDERAL REG-
ISTER.

(f) Special provisions set forth under
an applicable subpart shall supersede
any conflicting provisions in para-
graphs (a) through (e) of this section.

(g) For the purpose of submitting
compliance certifications or estab-
lishing whether or not a person has
violated or is in violation of any stand-
ard in this part, nothing in this part
shall preclude the use, including the
exclusive use, of any credible evidence
or information, relevant to whether a
source would have been in compliance
with applicable requirements if the ap-
propriate performance or compliance
test or procedure had been performed.

[38 FR 28565, Oct. 15, 1973, as amended at 39
FR 39873, Nov. 12, 1974; 43 FR 8800, Mar. 3,
1978; 45 FR 23379, Apr. 4, 1980; 48 FR 48335,
Oct. 18, 1983; 50 FR 53113, Dec. 27, 1985; 51 FR
1790, Jan. 15, 1986; 52 FR 9781, Mar. 26, 1987; 62
FR 8328, Feb. 24, 1997]

§ 60.12 Circumvention.

No owner or operator subject to the
provisions of this part shall build,
erect, install, or use any article, ma-
chine, equipment or process, the use of
which conceals an emission which
would otherwise constitute a violation
of an applicable standard. Such con-
cealment includes, but is not limited
to, the use of gaseous diluents to
achieve compliance with an opacity
standard or with a standard which is
based on the concentration of a pollut-
ant in the gases discharged to the at-
mosphere.

[39 FR 9314, Mar. 8, 1974]
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